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Abstract: Article 7 (e) of the Directive introduces the so-called development risk defence
by providing that the producer can be exempted from liability for the damage caused by his
defective product if he proves that he did not know and could not have known the existence
of the defect at the time when he put the product into circulation. The defence in question
implies a breach of duty of care on the producer’s part typical for fault-based liability. On
the other hand, strict liability by definition does not include fault as its constituent element.
Thus, the mere existence of the development risk defence distorts the coherence of the
institution of strict liability under the Directive. De lege ferenda Bulgaria should take ad-
vantage of the possibility under Article 15 § 1 (b) of the Directive by removing it from the
Consumer Protection Act or at least by limiting its application to certain groups of products.
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Pe3rome: YneH 7, 6.°4" OT AnMpeKTuBaTa BbBeEXAA Taka Hape4YeHOTO Bb3ParkKeHUe 3a pucka
OT pa3BUTMETO KaTo MpeaBMXKAa, Y€ rpon3BoaANTENISIT MOXe Aa ce ocBoboan OT OTrOBOPHOCT
3a BpeauTe, rpuYnHeHn oT HerosaTa Ae@deKTHa CTOKa, aKko AOKaxXe, 4e He € 3Haesa u He bu
MOIrbJ1 4a 3Hae 3a CbLECTBYBAHETO Ha AE€PEKTa KbM MOMEHTA Ha MyCKaHe Ha CTokata B 06-
patljeHue. BbripoCHOTO Bb3pa)keHue rpearosiara HapyluaBaHe Ha 3a4b/IKEHMETO 3a nosara-
He Ha Ab/DKUMATa rpyxa oT CTpaHa Ha rpou3BoanTesIsl, KOETO € TUINYHO 3a OCHOBaHarTa Ha
BMHa oTroBopHocT. OT Apyra cTpaHa, 06eKTuBHaTa OTroBOPHOCT 10 AEMUHNLMNS HE BK/IHOYBA
BMHAaTa Kato CBOM CbCTaBEH €/1eMEHT. [10 TO3u Ha4yuH CamMoTO Hanyme Ha Bb3PaKeHNETo 3a
pyCKa OT pa3BUTUETO HaKbpPHSIBA MOC/A€40BaTe/IHOCTTa Ha MHCTUTYTa Ha 06eKkTuBHaTa oTro-
BOpHOCT o gupektnsarta. De lege ferenda bvarapus 1psibBa ga ce Bb3r10/13Ba OT Bb3MOX-
HocTTa ro 4YaeH 15 § 1, 6."6" oT AupekTuBaTa KaTo npemMaxHe Cblyms OT 3aKoHa 3a 3alynta
Ha rnoTpebuTennTe uan rnoHe orpaHnym HeEroBOTO MPUITOXKEHNE [0 ONpPeEAESIEHN rPYnN CTOKM.

Knwo4yoBun gyMm: Bb3pa>KeHne 3a pucka OT pa3BUTUETO, Bb3PaxeHUe 3a Mpou3BoACTBOTO
Ha CcTokarta criopes Har-CbBPEMEHHUTE CTaHAapTU, 0BEKTUBHA OTIrOBOPHOCT, OTFrOBOPHOCT,
OCHOBaHa Ha BuHa, HebpexHocT, [upexktusa 85/374/EM0.

JEL Classification: K13I. Introduction

1 Council Directive 85/374/EEC of 25 July 1985 on the approximation of the laws, regulations and admin-
istrative provisions of the Member States concerning liability for defective products (hereinafter the Directive).

2 [OupekTtnBa Ha CbBeta 85/374/EMO ot 25 tonm 1985 rogmHa 3a cbnuxaBaHe Ha 3aKOHOBUTE, MOA3aKOHO-
BUTE N aMUHUCTPATUBHUTE pa3nope,q6m Ha Abp>XaBUTe-4YJIEHKN OTHOCHO OTrOBOpPHOCTTa 3a Bpeau, NpU4YnMHEHN OT
nedekT Ha cToka (no-gony AnpekTueara).
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I. Introduction

Enhanced consumer protection is one of
the fundamental principles of Community
legislation. It is provided for in a num-
ber of provisions of the EU primary law,
including Articles 4 § 2 (f), 12, 114 § 3
and 169 of the Treaty on the Functioning
of the EU and Article 38 of the Charter of
Fundamental Rights of the EU. One of the
specific objectives of the EU policies in this
area, stipulated in Article 169 of the TFEU,
is the protection of health, safety and eco-
nomic interests of consumers. The princi-
ples of enhanced consumer protection and
protection of citizens’ health and property
are also constitutionally enshrined in Arti-
cles 19§ 2,52 § 3 and 17 §§ 1 and 3 of
the Constitution of Republic of Bulgaria. As
far as the safety of the consumer products
is concerned, the realization of these ob-
jectives requires both the adoption of ex
ante measures aimed at the elimination
or at least reducing the risk of harm and
the existence of an ex post mechanism by
which the damage caused to consumers
and their property can be remedied. The
producer’s obligation to take such preven-
tive measures emanates from his general
obligation to place only safe products on
the market3. If the dangerous (defective)
products nevertheless reach the market
and cause damage to the consumers, the
economic operators in the relevant pro-
duction and commercial chain, namely the
producer and, under certain conditions,
the supplier must compensate the injured
consumer. Their civil liability, strict and
tortious in its legal nature, is governed
by Directive 85/374/EEC. The Council of
Europe’s Convention of 27 January 19774
regulates the producer/supplier’s liability
in a similar way although it is still not in
force and is highly unlikely that it will ever
come into force. With the adoption of the
Consumer Protection Act (hereinafter the
CPA) and its entry in force on 10 June 2006
and in accordance with the express provi-
sion of § 13a (8) of the additional provi-
sions of the same act, the rules of Direc-

3 See Article 3 § 1 of Directive 2001/95/EC
of the European Parliament and of the Council of 3
December 2001 on general product safety.

4 European Convention of 27 January 1977
on Products Liability in regard to Personal Injury and
Death, ETS No.091.

I. BbBepgeHue

3acuneHaTa 3awmTta Ha noTpebutenute e
€VH OT OCHOBHUWTE MPUHLMMNN Ha O6LHOCT-
HOTO 3aKoHOZaTeNncTBo. T4 e npenBuaeHa
B MHOXeCTBO pa3rnopenbu oT MbpBUYHOTO
npaeo Ha EC, BkntountenHo un.4 § 2, 6.%e",
un.12, 114 § 3 n 4n.169 ot Horosopa 3a
dyHKUMOHMpaHeTo Ha EC n un.38 ot Xap-
TaTta Ha ocHOoBHWTe npasBa Ha EC. EgHa ot
cneumanHuTe uenu Ha nonamTtukmte Ha EC
B Ta3n obnact, M3pM4YHO npeaBuaeHa B
un.169 ot A®EC, e 3akpunarta Ha 34paBeTo,
CUTYPHOCTTa U MKOHOMUYECKUTE MHTEpPECHU
Ha noTpebutenuTte. MpuHUMNUTE Ha 3acu-
NeHa 3awmTta Ha notpebutenute, 3awuTa
Ha 34paBeTO Ha rpaxiaHute W TaxHaTta
CO6CTBEHOCT Ca M KOHCTUTYLMOHHO 3aKpe-
rneHu B yneHose 19, an.2, 52, an.3 nun.17,
an.l n 3 ot KoHcTutyumsaTa Ha Penybnunka
Bbnrapus. Lo ce oTHaca no 6e3onacHocT-
Ta Ha NOTpebUTenckuTe CTOKU, NOCTUraHe-
TO Ha Te3M Lenu M3NCKBa KaKTo npeanpu-
€MaHeTO Ha MepKu ex ante, HaCoYeHU KbM
npeMaxBaHeTo UM MOHEe HaMaisiBaHeTo Ha
pucKa OT yBpeXaaHe, Taka MU HaNM4nEeTOo Ha
ex post MexaHu3bM, 4Ype3 KONTO npuymnHe-
HUTE Ha noTpebuTennTe U TAXHOTO UMYLLEe-
CTBO Bpeau MmoraT Aa 6baaT penapupaniu.
3aAb/HKEHNETO Ha Npou3BOAUTENS Aa B3e-
Me TakmBa MpeBaHTMBHU MEPKM NMpom3TUYa
OT HeroBoTo 0610 3aab/XKeHWe Aa npeana-
ra camo 6e3onacHM CTOKM Ha nasapa. AKo
BbMpPEKM TOBa onacHuTe (AedeKTHN) CTOKM
AOCTUrHAT A0 nasapa W yBpeasT notpebu-
Tenute, TO MKOHOMMYECKUTE onepaTopu B
CbOTBETHaTa NpPOM3BOACTBEHA M TbProBCcKa
Bepura, a UMeHHO NpPOMU3BOAUTENAT U, Npu
onpefeneHn ycnoBus, AOCTaBUYMKBLT, Tpsib-
Ba Aa obe3weTar yBpeaeHusa notpebuten.
TAXxHaTa rpaxaaHcka OTrOBOPHOCT, obek-
TUBHA M AENMKTHA MO CBOETO MpaBHO ec-
TecTtBo, e ypeaeHa B OupektuBa 85/374/
ENO. KoHBeHuussTa Ha CbBeTa Ha EBpona
oT 27 aAHyapwu 1977 r. ypexaa OTroBop-
HOCTTa Ha NpoM3BOANTENSA U AOCTaBYMKa MO
CXOLEH HauMH, Makap U T8 BCe Olle Aa He
€ B Cuia 1 Aa e MaJsiko BepoATHO Aa Bnese
B TakaBa. C rnpuvemMaHeTo Ha 3aKkoHa 3a 3a-
WwuTa Ha noTpebutenute (No-HataTbk 330M)
W BNM3aHeTo My B cuna Ha 10 toHu 2006 .
W B CbOTBETCTBME C MU3pUYHaATa pasnopen-
6a Ha § 13a, 1.8 OT HeroBuTe AOMbAHUTEN-
HM pa3nopeabu npaswuniata Ha AupekTmsa
85/374/EN0O 6s1xa TpaHCnoHMpaHu B 6bi-
rapcKkoTo 3akoHoaaTesicTBo. Ha HauuoHan-
HO HMBO NOAO6HM NpaBmna 3a OTFOBOPHOCT-
Ta 3a BpeauTe, NpUYMHEHU OT AedeKT Ha
CTOKa, Ce CbAbpXKaxXa CbL0 M B OTMEHEHUS
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tive 85/374/ EEC were transposed in the
Bulgarian legislation. At a national level,
similar liability rules for damages caused
by defective products were also contained
in the repealed Consumer Protection and
Trading Rules Act.

The purpose of the present paper is to ex-
amine briefly one of the most controversial
features of the strict liability introduced
by the Directive, namely the possibility
under Article 7 (e), respectively Article
137 § 1 (5) of the CPA, for the producer
to exempt himself of liability by proving
that the state of scientific and technical
knowledge at the time when he put the
product into circulation was not such as
to enable him to discover the existence of
the product’s defect. In the legal literature
this defence is known as the development
risk defence, sometimes confused with the
state-of-the-art defence, the latter linked
rather to negligence than to strict liability.
On conceptual level, this possibility ap-
parently does not correspond to fact that
the producer’s liability is not founded on
fault. This even motivates some authors
to deny its objective (strict) character at
all. Indeed, although there are some con-
vincing economic grounds for admitting
such a defence in favour of the producer
(its availability is deemed to encourage
radical innovations and product variety),
it contradicts the mere nature of strict li-
ability since it is based on the lack of fault
on the producer’s part whereas fault is
not a constituent element of this liability.
After examining the defence in question,
the present paper suggests that, de lege
ferenda, Bulgaria should follow the lead of
some Member States, for example Finland
and Luxemburg, whose legislation does
not admit the development risk defence in
relation to any product, or at least should
limit its application to certain products like
in Germany, France and Spain.

I1I. Exposition

Article 7 (e) of the Directive explicitly pro-
vides for that the producer shall not be li-
able if he proves that the state of scien-
tific and technical knowledge at the time
when he put the product into circulation
was not such as to enable the existence of

3aKoH 3a 3awmTa Ha noTpebutenute u 3a
npasunaTa 3a Tbprosus.

Llenta Ha HacTosWMS LOKNAL € HaKpaTKo
Aa n3cnepBa efHa OT Hal-NpoTUBOPEYMNBU-
Te YyepTu Ha 06eKTMBHATa OTrOBOPHOCT, Bb-
BeJeHa C AMpeKTMBaTa, @ MMEHHO Bb3MOX-
HocTTa no 4n.7, 6.°a", cboTBETHO 4n.137,
an.l, 1.5 ot 33I, npoussoamTena na ce
ocBo60aM OT OTFOBOPHOCT KaTo AOKaxe,
ye CbCTOSIHMETO Ha Hay4HO-TEXHUYECKU-
Te No3HaHWs KbM MOMEHTA Ha MyckKaHe Ha
cTokaTta B obpalleHue He e Mo3BOoJisiBaNoO
yCTaHOBSIBAHETO Ha aedekTta. B npasBHaTa
nuTepaTypa ToBa Bb3paXKeHuWe e Mno3HaTo
KaToO Bb3paXkeHue 3a pucka oT pasBuTue-
TO, NOHsiKora 6bpKaHO C Bb3paXKeHWeTo,
OCHOBaHO Ha MpPOW3BOACTBOTO Ha CTOKaTa
npu cnasBaHe Ha Hal-CbBpeMeHHUTEe CTaH-
Aaptn. MNocnegHoOTO € CBbp3aHo MO-CKO-
po C BMHOBHaTa, a He C obekTMBHaTa OT-
FOBOPHOCT. Ha KOHUenTyasHO HMBO Taswu
Bb3MOXXHOCT O4YeBMAHO He KopecnoHaupa
Ha 06CTOATENCTBOTO, Ye OTroBOPHOCTTA Ha
Nnpomn3BoOANTENSA He Ce OCHOBaBa Ha BMHa.
ToBa AOpW MOTMBMPA HAKOW aBTOpW Aa OT-
puyat um3usan0 O6eKTUBHUA XapakTep Ha
OTroBOpHOCTTA. M HaucTuUHa, Makap ga uMa
HAKOM ybeanTenHn MKOHOMUYECKM OCHOBA-
HMS Aa 6bae NpM3HaToO TaKoBa Bb3paXkeHue
B Mosi3a Ha npoussoauTens (cuuta ce, 4e
HEroBOTO HaJn4yMe HacbpyaBa pagnKasHWU-
Te MHOBauUuM M NPOAYKTOBOTO pasHoobpa-
3ue), TO NMPOTMBOpPEYUM Ha camMaTa CbLUHOCT
Ha obekTMBHaTa OTrOBOPHOCT, Tbil KaTo €
OCHOBAaHO Ha fimncaTa Ha BUHa OT CTpaHa Ha
Nnpomn3BOANTENS, @ B CbLLOTO BpeMe BMHATa
HE € KOHCTUTYTUBEH €/IeMEHT Ha Ta3u OTro-
BOpHOCT. Cnea uscneaBaHe Ha BbMPOCHOTO
Bb3paXkeHne HacToAaWMAT oknaa npegna-
ra, de lege ferenda, bbnrapus ga nocnegga
npuMepa Ha HAKOU APYrU AbpiXKaBU-UJIeH-
KW, KaTo Hanpumep ®uUHNaHamsa u JIrokcem-
6ypr, uMeTo 3aKOHOAATEesNICTBO He ypexaa
Bb3Pa>KeHMEeTO 3a pUCKa OT pasBUTUETO BbB
Bpb3Ka C KOSITO M Aa e CTOKa, UM noHe Aa
OrpaHnymn NpUNOXeHMeTo My A0 onpeaene-
HW CTOKM, KaKTo e B 'epMaHuns, ®paHums u
McnaHus.

I1. N3noxxeHune

YneH 7, 6.°4" oT aAupekTMBaTa W3PUYHO
npeasmxaa, 4ye npousBOAUTENAT HAMa Aa
OTroBaps, ako JAoKaxe, 4Ye CbCTOSHWETO
Ha Hay4HO-TEXHMYECKUTE MO3HaHUS KbM
MOMEHTa Ha MyCcKaHe Ha cTokaTa B obpa-
LLleHNEe He e No3BoJIsiBa/I0 YCTaHOBSIBAHETO
Ha JedekTa. Bb3paxxeHneTo ce onuTea Aa
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the defect to be discovered. The defence
arguably attempts to strike a fair balance
between the interests of the consumer, on
one hand, and the producer, on the other.
From the point of view of the producer, the
lack of such defence would discourage sci-
entific and technical research and launch-
ing new types of products on the market.
However, from the point of view of the
consumer, it is not fair that he has to bear
the full risk of the scientific development.
After all, the producer is the one who ben-
efits from the production and marketing of
the defective goods that caused the dam-
age. Hence, the latter should bear the risk
according the principle qui habet commoda
ferre debet onera (he who has the profits
must bear the burdens). Account should
also be taken of the fact that scientific re-
search is often funded and/or carried out
by the producers. This is why, unlike con-
sumers, producers often have access to
the latest achievements of scientific and
technical knowledge. It is obvious that it
is not in their interest to disclose such cut-
ting edge information as they could po-
tentially be held liable on the basis of it.
Therefore, it would be extremely difficult,
if not impossible, for the injured person
to get access to such information in order
to counter successfully the producer’s as-
sertions by proving that the latter actually
knew or could have known that the prod-
uct was defective at the relevant time. The
aim of the liability under the Directive, as
stated in the second and seventh recitals
of its preamble, is to achieve ‘a fair dis-
tribution of risk between the injured per-
son and the producer’. The question arises
as to who should bear the risk of dam-
age occurring from the time the product
was put into circulation until the product’s
defect was discovered or could have been
discovered as a result of the subsequent
development in the scientific and technical
knowledge. Who should bear the risk of
that late knowledge - the consumer or the
producer? Is it fair to transfer the risk to
the consumer simply because the produc-
er was unaware of the defect? In the light
of the present considerations, it is doubtful
whether the risk distribution achieved by
means of introduction of the development
risk defence can be regarded as fair.

NOCTUIrHe cnpaBeanus 6anaHc Mexay nHTe-
pecuTe Ha notpebutens, OT efHa CTpaHa,
N Te3n Ha npomsBoguTens, ot apyra. OT
rnegHa ToYkKa Ha NpowsBoAUTENS, iMncaTta
Ha nMoaobHO Bb3paxeHne 6u obesKypaxkun-
710 HAYYHUTE N TEXHUYECKM U3CNeaBaHUs m
MyCKaHETO Ha HOBM BWAOBE CTOKM Ha na-
3apa. OT rnegHa Toyka Ha noTpebutens
obaye He e cnpaBeannBo, 4Ye Ton TpsibBa
[a HOCKU MbNHUS PUCK Ha Pa3BUTUETO Ha
HaykaTa. Bce nak nponsBoanTensaT e To3u,
KOMTO ce obnarogetencrea OT MpPOU3BOA-
CTBOTO M PasnpoCTpaHEeHNEeTo Ha AedekT-
HUTE CTOKM, KOUTO Ca MPUUYMHUIN YBPEX-
AaHeto. CnegoBaTtesiHO nocneaHusT TpsibBa
Aa HOCM U pUCKa CbINacHO npuHuMna qui
habet commoda ferre debet onera (komy-
TO MNon3uTe, HeMy W Texectute). CneaBsa
Aa ce uMa npeasua n dakta, Ye HaydHuTe
nscnenBaHus 4ecTto ce puHaHcupaT n/mnm
M3BbplBaT OT npoussoantTenuTte. o Tasu
npuynHa, 3a passmnka OT noTpebutenute,
npomn3BoAUTENUTE 4YecTO MMaT AOCTbM A0
nocregHnTe AOCTMXKEHUSI HA Hay4HO-TEX-
HMYECKOTO No3HaHMe. OUeBUAHO €, Ye HSMa
[a e B TeXeH MHTepec Aa pa3kpmsaTt Noaob-
Ha WMHMOpPMaUMs, AOKONKOTO MOTEHLUMANHO
6uxa mMornu ga 6baaT AbpxKaHWM OTrOBOPHU
Bb3 OCHOBa Ha Hes. [0 Ta3u nMpuymHa 3a
yBpeaeHoTo nvue 6u 6uno N3KIYUTENHO
TPYAHO, @aKO HE W HEBB3MOXHO, Aa MOSyuM
AOCTbMN A0 TakaBa MHQOpMauus, 3a na ce
NpOTMBOMOCTaBW YCMELWHO Ha TBbpAeHMSATa
Ha Npou3BOAUTENS Ype3 YCTaHOBsIBaHe, 4e
nocneaHnaT BCbLHOCT € 3Haen uam e Mo-
b1 Aa y3Hae, Yye cTokaTa e 6una aedekTHa
KbM pefieBaHTHUA MOMeHT. Llenta Ha oTro-
BOPHOCTTa MO AMPEKTUBATA, KaKTO Ce CouM
BbB BTOPOTO W CeAMOTO CbObpaxkeHus oT
HelHMs npeambion, e ga nocTurHe ,cripa-
BEA/INBO pa3rnpenesieHne Ha pucka Mexay
YBPEAEHOTO /mLe v rnpousBoanTens . Mo-
CTaBsa Ce BbMPOCLT KOW cCrneaBa Aa HOCU
puCKa OT Bpeau, HacTbnuau B nepuoga oT
MOMEHTA, B KOWTO CTOKaTa e nycHaTa B 06-
paleHne, 4O MOMEHTa, B KOUTO AedeKTbT
e 61N oTKpUT UM e Morbn aa 6bae OTKpUT
KaTo pe3ynTaT OT Moc/ieABaloTo pa3BUTHE
Ha HaY4YHO-TEXHMYECKOTO Mno3HaHue. Kol
cnefBa Aa HOCKM pycKa OT TOBa 3aKbCHaso
No3HaHMe — NoTPedUTENNAT UM MPON3BOAN-
Tenat? CnpaBensiMBo M € Aa ce NpexBbpis
pucKa Bbpxy notpebutens, NnpocTo 3aw0To
NpoM3BOANTENAT HE € BN HasiCHO CbC Cb-
LecTByBaHeTO Ha gedekTa? B cBeTnnHaTa
Ha HacTosILMTE CbOBPaXKEHUA € CbMHUTEeN-
HO Janu pasnpeneneHneTo Ha pucka, no-
CTUrHATO 4pe3 Bb3MNpMeMaHeTo Ha Bb3pa-
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According to Article 6 § 1 (c) of the Di-
rective, the time at which the existence
of defect in the product is to be judged is
when it was put into circulation and not
the time of the occurrence of the damage.
Therefore, we should distinguish between
defects that were present at the time the
product was put into circulation but could
not have been detected, and ‘defects’
which appeared only later when the prod-
uct was compared against safer products,
which were result of a subsequent de-
velopment of the technology. Article 6 §
2 of the Directive expressly states that a
product shall not be considered defective
for the sole reason that a better product
is subsequently put into circulation. The
Council of Europe Convention of 27 Janu-
ary, 1977 lacks a rule similar to Article 6
§ 1 (c) of the Directive precisely because
in its drafters’ opinion it would implicitly
admit the development risk defence they
were trying to avoid. Strong words against
the introduction of the defence in question
were used in § 40 of the Explanatory Re-
port. It states that such a defence ‘would
make the convention nugatory since it
would reintroduce into the system of li-
ability, established by the convention, the
possibility for the producer to prove the
absence of any fault on his part. Exclusion
of liability in cases of ‘development risk’
would also invite the use of the consumer
as a 'guinea pig’.

Next, the introduction of the development
risk defence in the Directive undermines
the coherence of the regime of strict liabil-
ity. It shifts the focus from the objective
properties of the product itself (the de-
fect), which is typical for strict liability, to
the producer’s conduct, which constitutes
a main feature of the fault-based liability.
The producer will not be held liable if he
proves that he did not know and could not
have known the defect although the defect
objectively existed at the time the prod-
uct was put in circulation and there was
a causal link between it and the damage,
which otherwise would suffice under Arti-
cle 4 of the Directive. The dubious effect of
introducing such a defence has motivated
the EU legislator to allow Member States
not to introduce it into their legislation -
Article 15 § 1 (b) of the Directive. Bulgaria

XEHWETO 3a pMcKa OT pa3BUTMETO, MOXe Aa
6bae cunmTaHo 3a crnpaBeasiMBo.

Crnopeg un.6, § 1, 6."8" oT AupekTMBaTa
MOMEHTa, KbM KOWTO Ce MpeLeHsBa Haau-
yMeTo Ha aedeKkT B CTOKaTa, € NMycKaHeTo
M B obpalleHne, a He MOMEHTa Ha HacTbI-
BaHe Ha Bpenata. CneposaTtenHo Tpsbea
[a pasrpaHuyaBame aedekTuTe, KOUTo ca
61K Hanuue No BpeMe Ha nyckaHe Ha CTo-
KaTta B obpalleHne, HO KOUTO He ca Mor-
nm pa 6vbaat oTkpuTu, oT ,AedekTute",
KOWTO Ca ce MNosiBUAW eaBa BMNOCNEACTBUE,
npu cpaBHsIBaHe Ha CcTokaTta ¢ no-b6esonac-
HM NPOAYKTW, pe3ynTtaT Ha nocneaBalloTo
pa3BuTUE Ha TexHonorusTa. YneH 6 § 2 ot
AVpeKTMBaTa U3PUYHO NpeaBmxaa, Ye Cro-
KaTa He MOoXe Aa ce cMATa 3a AgedeKTHa no-
paau eanHCTBEHaTa NMpuUYKMHa, Ye Brocnes-
CTBME e nycHaTa B obpaljeHne gpyra ctoka
c no-pobpu nokasatenun. B KoHBeHuusTa
Ha CbBeTa Ha EBpona oT 27 aHyapu 1977 r.
nauncea HopMa, nogobHa Ha Tasu no un.6,
§ 1, 6."8" oT AnpekTMBaTa, UMEHHO Nopaau
TOBa, Y€ MO MHEHMETO Ha CbCTaBuTenuTte i
TS UMOANUNTHO 6K ypeamna eqHO Bb3paxe-
HVYe 3a pucKa OT pa3BUTMETO, KOETO Te ca
MManu 3a uen aa nsberHat. B § 40 ot 06sc-
HUTENHMA aoknag kbM KoHBeHUMSATa ca ns-
NON3BaHM CUJSTHN AYMU CPeLLy BbBEXAAHEeTO
Ha BbMPOCHOTO Bb3pa)keHue. TeKCbT rnacu,
ye 10 ,,6M 06E€3CMUC/TINIO KOHBEHUMSTA, Thi
Kato 6u BbBE/I0O OTHOBO B yCTaHOBEHAaTa C
Hesi cucTteMa Ha OTroBOPHOCT Bb3MOXKHOCT-
Ta rpousBoOANTE/IAT Aa L[OKa3Ba Jsmricata
Ha BMHa OT HeroBa CTpaHa. U3K/1104BaHeTo
Ha OTroBOPHOCTTa B C/ly4YamTe Ha ,pUCK OT
pasButunetro" 6bu cb34aszio yCci0BuUS 3@ U3-
r10/13BAHETO Ha MOTpebuTesIs KaTo ,,MOPCKO
cBUH4Ye".

Ha cneaBallo MSCTO, BbBEXAAHETO Ha Bb3-
paXeHWeTo 3a pUcKa OT pasBUTMETO B AU-
pekTuBaTa nogkKonasa nocsefoBaTesIHOCT-
Ta Ha BbL3MNPUETUS pPEXMM Ha obeKTMBHa
OTroBOpHOCT. TO npeHacs ¢okyca oT obek-
TUBHUTE CBOWCTBA Ha camaTa cToka (ae-
dekTa), KoeTo e XapaKTepHoO 3a 06eKTuB-
HaTa OTrOBOPHOCT, BbpXy MoBeAEHMETO Ha
Npon3BOANTENS, KOETO CbCTaB/isiBa [laBHa
0co6eHOCT Ha OCHOBaHaTa Ha BMHa OTro-
BOPHOCT. lMpomu3BoanTenaTt HaAMa ga 6bae
ObpXaH OTroBOPEH, ako YCTaHOBW, 4ye He
€ 3Haen um He e MOrb/a Aa 3Hae 3a aede-
KTa, BbMNpekn Yye T03m gedeKkT 06eKTUBHO e
CbLUECTBYBa/l KbM MOMEHTa Ha MycKaHe Ha
cTokaTta B obpalleHne 1 e Hanmue NpUYnH-
Ha Bpb3Ka MexAay Hero v BpeauTte, KOeTO
nHade 61 6UI0 AOCTATbYHO CbrnacHo yn.4
oT anpekTtmBata. CbMHUTENHUAT edeKkT oT
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did not take advantage of this possibility
of derogation although, in the words of
the sixteenth recital in the Directive’s pre-
amble, the introduction of the defence in
question ‘may be felt to restrict unduly the
protection of the consumer’.

In both civil and common law legal sys-
tems, fault is an important element of the
fault-based delictual (tort) liability. Fault is
the breach of duty of care towards others,
including the injured claimant, a breach
of the principle of neminem laedere (do
harm to no one). It pertains to the con-
duct of the tortfeasor who has behaved
wrongfully and has thus caused the dam-
ages. Under Article 45 § 2 of the Bulgar-
ian Obligations and Contracts Act, in all
cases of fault-based liability fault is pre-
sumed until this presumption is rebutted
by the tortfeasor. However, in its case law
the Supreme Court of Cassation held that
this legal presumption concerns only plain
negligence (culpa levis). If there is a high-
er degree of fault, for example if the tort
was committed intentionally or through
gross negligence, it is for the injured party
to prove it. In the contemporary civil law
there is a clear tendency towards objecti-
fying the notion of fault. Fault is defined as
the breach of duty of care, not as the men-
tal attitude of the tortfeasor towards the
consequences of his conduct. In the con-
text of general tort liability, the Supreme
Court drew clear line between fault-based
liability (negligence) and strict liability. It
held® that where breaches of prescribed or
generally accepted safety rules have been
committed in the use of an object, the li-
ability for damages is under Article 45 or
Article 49 of the Obligations and Contracts
Act (i.e. fault-based liability), and where
such breaches were not committed but the
damages are caused by the object’s prop-
erties, the liability is under Article 50 of
the same act (i.e. strict liability for dam-
ages stemming from an object). The Su-
preme Court also held that compensation
is due on the latter legal grounds, where
the damage was caused by machines, ma-
chinery, tools and other items even when
they were handed over by the producer
to another person as safe or when there

5 Point 3 of Decree No 4 of 30.X.1975, Ple-
nary of the Supreme Court

BbBeXAaHeTo Ha noaobHO BbpaXkeHwe e
MOTUBMpan 3akoHoaaTens Ha EC ga ponyc-
He Abp)KaBUTe-4Y/IeHKM Aa He ro BbBexaaT
B CBOETO 3akoHoaaTencreso - 4n.l5, § 1,
6."6" ot ampekTtmBaTta. bbnrapusa He ce e
Bb3Mon3Bana OT Ta3M Bb3MOXHOCT 3a Ae-
poraumusi, BbNpeku 4ye, No AyMUTE Ha CbO-
bpaxeHune LwecTHageceTo OT npeambrona
Ha AMpeKTMBaTa, BbBEXAAHETO Ha Bb3pa-
XEHNeTo ,Moxe Aa 6bhge Bb3NpUETO KaTto
HEOCHOBAaTe/IHO OrpaHn4yaBaHe Ha 3alyuta-
Ta Ha notpeburennte".

B npaBHUTE CUCTEMWM U Ha rpaxKAaHCKO-
TO M Ha 06MYaMHOTO MpaBO BMHAaTa CbC-
TaBfsiBa BaXeH efleMeHT OT OCHOoBaHaTa
Ha BMHA AeNMKTHaA OTrOBOPHOCT. BuHaTta
€ HapylwaBaHe Ha 3aAb/KeHWEeTOo 3a ro-
NlaraHe Ha Agb/HkMMaTta rpuxka KbM Apyru-
Te, BK/IOUYMTESIHO KbM YBpeAeHus wuilel,
HapyLleHne Ha nMpuHUMNa Aa He ce Bpeau
apyrumy (neminem laedere). Ta ce oTHacs
KbM MOBeAEHNETO Ha AESINKBEHTA, KOWTO
e [JeNcTBasl HenpaBOMEpHO M MO TO3WU Ha-
UMH e NpuunHun BpeauTte. CbrnacHo 4n.45,
an.2 ot 6barapckusa 3akKoH 3a 3aab/ixe-
HUSATa M AOrOBOpPUTE, BbB BCUYUKWU Clydau
Ha OCHOBaHa Ha BMHA OTFOBOPHOCT BMHATA
ce npeanonara, AoKaTo Tasu Npesymnuus
He 6bae obopeHa OT AenvkBeHTa. B cBos-
Ta npaktuka obade BbpxOBHMAT Kacaumo-
HEH CbA4 NpveMa, ye Ta3m 3aKOHOBa npe-
3yMnums ce oTHacsa camo Ao obMKHOBeHaTa
HebpexHocT (culpa levis). Ako e Hanuue
Mo-TeXKa CTerneH Ha BWHA, HanpuMmep ako
HEMNO3BOJIEHOTO YBpeXAaHe € U3BbPLUEHO
YMULLIIEHO UM Npu rpyba HebpexXHOCT, To
yBpPeAeHOTOo fimue cnejsa ga g gokaxe. B
CbBPEMEHHOTO rpaAaHCKO MNpaBo € Hanu-
Le siCHa TeHAeHUMS KbM 06eKTUBMpaHEe Ha
MOHATMETO 3a BWHA. BuHaTa ce onpegens
KaTo HapylleHne Ha 3aab/HKEHNETO 3a Nno-
faraHe Ha Ab/HkKMMaTta rpmxa, a He KaTto
NCUXNYECKOUTO OTHOLWIEHWE Ha AESINKBEH-
Ta, KOeTo TOM MMa CnpsiMO nocneaumuurte
Ha CBOETO noBeaeHMe. B KoHTeKCTa Ha 06-
LaTa AeNMKTHa OTroBOPHOCT, BbpXoBHUAT
CbA, € NPOBES SCHO pa3rpaHuyeHne mexay
OCHOBaHaTa Ha BMHa OTroBOPHOCT N obek-
TUBHaTa OTroBopHOCT. lNpuema ce, 4ye Ko-
rato HapyweHusTa Ha npeanucaHu wnu
obwonpretn npasmna 3a 6e30MacHOCT ca
6MNnM M3BLPLUEHN MPU WU3MNON3BAHETO Ha
onpejesieHa Bell, OTTOBOPHOCTTa 3a Bpeaun
e ro 4n.45 vnu un.49 ot 3akoHa 3a 3a4b-
XeHnaTa u gorosopute (T.e. OCHOBaHa Ha
BWHa OTrOBOPHOCT), @ KOrato Takuea Hapy-
LWEeHMs He ca 6Mnn M3BbpPLLUEHU, a Bpeau-
Te ca NMpUYMHEHM OT CaMUTE CBOMCTBaA Ha
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was no technical possibility to completely
eliminate the risk of harm.

Strict liability by definition does not in-
clude fault as its constituent element.
Consequently, if the claimant has had re-
course to a claim based on strict liability,
the existence or absence of fault on the
part of the tortfeasor would be wholly ir-
relevant. The second recital in the pream-
ble to the Directive enshrines the EU leg-
islator’s view that ‘liability without fault on
the part of the producer is the sole means
of adequately solving the problem, pecu-
liar to our age of increasing technicality,
of a fair apportionment of the risks inher-
ent in modern technological production’.
In line with this understanding, Article 4 of
the Directive does not include the produc-
er’s fault as a prerequisite for his liability.
Article 133 § 1 of the CPA even explicitly
provides for that the producer shall bear
liability for the damages caused by the de-
fect of his product whether the defect is
due to his fault or not. Yet, Article 7 (e)
of the Directive, respectively Article 137
§ 1 (5) of the CPA, enables the producer
to evade liability for the damage stem-
ming from the product’s defect if he can
show that he could not have known about
it. The success of the defence hinges on
the assessment of the producer’s efforts
in getting access to and in examining the
relevant scientific and technical knowledge
against a certain standard, namely the be-
haviour of the reasonable and careful pro-
ducer. The defendant can be absolved of
liability on that ground if he proves that
the defect was undetectable at the time
he put it into circulation. According to the
binding interpretation given by the Court
of Justice of the EU®, the product is put
into circulation ‘when it is taken out of the
manufacturing process operated by the
producer and enters a marketing process
in the form in which it is offered to the
public, in order to be used or consumed'.
In other words, the product is put in circu-
lation when the producer voluntarily loses
his effective control over it. It is, there-
fore, necessary that the the producer put
the product into circulation of his own free

6 Judgment of 9 February 2006 in case
C-127/04, Declan O’Byrne v. Sanofi Pasteur MSD Ltd
and Sanofi Pasteur SA

BewTa, OTroBopHoCTTa € no 4n.50 oT Cb-
LM 3aKOH (T.e. 06eKTMBHa OTFOBOPHOCT 3a
Bpeau, Npomnsnesnu oT Bewm). BbpXxoBHUAT
CbA NMpuema Cbllo, Ye obeslleTeHneTo ce
Ob/DKN Ha NOCeAHOTO MpaBHO OCHOBaHMe
N KOraTo BpegaTa € NpuyMHeHa OT MallnHK,
obopyaBaHe, MHCTPYMEHTU W ApYyrM npea-
MeTW, Aopu Korato Te ca 6Man BpbyeHu OT
npou3soAnTeNs Ha Apyro nuue kato 6e3o-
NacHM WM KOraTo HsIMa TeXHU4YecKa Bb3-
MOXHOCT Hanmb/IHO Aa Ce W3K/IYM pucka
oT yBpexaaHe. ObekTMBHaTa OTroBOPHOCT
no gedvHNUMA He BK/OYBA BMHATa KaTto
CBOW CbCTaBeH eneMeHT. CregoBaTtesnHo,
aKo uweubT npuberHe OO0 WCK, OCHOBaH
Ha o6eKTMBHa OTrOBOPHOCT, TO HanMuyune-
TO WM OTCbLCTBMETO Ha BMHA OT CTPaHa Ha
AenvKBeHTa 6u 61MN0 Hamb/IHO MpeneBaHT-
HO. BTopoTo cbobpaxkeHue oT npeambiona
Ha AMpeKTuBaTa BbhibliaBa pasbupaHeTo
Ha 3akoHogaTens Ha EC, uye ,HeBunHOBHaTa
OTrOBOPHOCT Ha [r1pOn3BOANTESIS € eANH-
CTBEHUSIT HAYMH 3@ aAE€KBATHO peLLIEHNE Ha
rnpobsema, cneynguyeH 3a Haliara eroxa
C Hapactsawja ynorpeba Ha TeXHUYECKU
cpeacTtBa M Ha USIJIOCTHO pasripenesieHne
Ha pucKoBeTe, CBbpP3aHW C MOAEPHOTO TEX-
HOJI0rM4YHO Npom3BoAcTBo”. B cboTBeTCTBME
C TOBa pasbupaHe, un.4 OT AMpeKTUBaTa
He BK/IOYBA BMHAaTa Ha MNpou3BOAMTENS
KaTo nMpeanocTaBKa 3a HerosBaTa OTroBoOp-
HOCT. YneH 133, an.1 ot 33 gopu N3pUYHO
npeaBuxaa, Yye npousBOAMTENSAT HOCKU OT-
rOBOPHOCT 3a BpeauTe, NpUYMHEHU OT Ae-
heKT Ha HeroeaTa CTOKa, He3aBUCUMO Aanun
MMa BWHa 3a gedekta n. M BbNpekn ToBa
yn.7, 6.°a%, cborBetHo 4n.137, an.1, 1.5
o1 33I1, AaBa Bb3MOXHOCT Ha Npou3Boau-
Tens ga nlberHe OTroBOPHOCTTA 3a Bpeaa-
Ta, npom3xoasila oT aedekra Ha cTokaTa,
aKoO MOXe Aa AOoKaXe, ye He e MOrb/ Aa
3Hae 3a Hero. YcrnexbT Ha Bb3paXKeHUEeTo
e obycnoseH OT npeueHKaTa Ha ycuauaTa
Ha NMpou3BOAUTENS Aa MOayYn AOCTbM 4O U
Aa MNpoy4Ynm OTHOCMMOTO Hay4HO-TEXHWUYe-
CKO 3HaHue cnpsiMo onpeaeneH CTaHaapT, a
WMEHHO NOBeAEeHMETO Ha PasyMHUSA U BHU-
MaTeneH npoussoautesi. OTBETHUKBT MOXe
na 6boe ocBobogeH OT OTFOBOPHOCT Ha
TOBa OCHOBaHMWE, aKo AOKaxe, ye AedeKTbT
He e 6mun ycTaHOBMM KbM MOMEHTa Ha nyc-
KaHe Ha cTokaTa B obpalleHune. Cnopep 3a-
Ob/DKUTENHOTO Th/IKyBaHe AageHo oT Cbaa
Ha EC, cTokaTa e nycHaTa B obpalleHHNeTO,
,Korato e u3BegeHa OT MPOU3BOACTBEHMS
rpouec, yripassisiBaH OT MPOU3BOAUTESIS, U
HaB/nM3a B rpoueca rno pasrnpocTpaHeHue
Ha nasapa BbB ¢popmMaTa, B KOSITO Ce rpea-
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will”. As the second sentence of Article 130
§ 4 of the CPA emphasises, the product is
put into circulation when the producer has
voluntarily disposed himself of it. Howev-
er, the producer cannot absolve himself of
liability even when he proves compliance
with all existing safety standards (the so-
called state-of-the-art defence). The Bul-
garian legislator explicitly excluded the
said defence in Article 133 § 2 of the CPA.
The provision in question states that the
producer is liable for the damages caused
by the product’s defect even when the
product has been manufactured in com-
pliance with all existing safety standards
and good practices. Indeed, the state-of-
the-art defence has more to do with fault-
based liability than with strict liability. The
product can be defective even if the pro-
ducer has taken due care in the production
and complied with all safety standards and
good manufacturing practices. Their ob-
servance does not exclude the existence
of defect per se but only of the produc-
er’s fault. Similarly, Section 402A § 2 (b)
of the American Second Restatement of
Torts® expressly states that the producer
is liable even when he ‘has exercised all
possible care in the preparation and sale
of his product’. Therefore, conformity to
the state of the art is not in principle a
defence to a claim for damages based on
strict liability.

As the CJEU held®, the state of scientific
and technical knowledge within the mean-
ing of Article 7 (e) of the Directive is not
limited to the particular practices and safe-
ty standards in use in the industrial sec-
tor in which the producer is operating. It
includes the most advanced level of such
knowledge available at the time when the
product in question was put into circula-
tion. The test used in the said provision is
objective as it refers to a state of knowl-
edge and not to the capacity of the particu-
lar producer or to that of another producer
of a product of the same description, to
discover the defect. However, as the CJEU

7 See the Explanatory Memorandum for the
Proposal for a Directive, Bulletin of the European
Communities, Supplement 11/76, p. 11, paragraph
14.

8 The American Law Institute (1965), Re-
statement (Second) of Torts.

9 Judgment of 29 May 1997 in case C-300/95,
Commission v. United Kingdom

Jara Ha o06LjecTBEeHOCTTa 3a M3M0/J3BaHe
man KoHcymaums. C apyrm Aymy ctokarta
e nycHata B obpalleHne, Korato nponsBo-
anTenat nobpoBOHO e 3arybun edekTrBeH
KOHTpO/1 Haa Hes. CnepoBaTesiHO € Heob-
XOANMO MPOU3BOAUTENAT Aa € NMyCHan CTo-
KaTa B obpalleHme no ceosi ceoboaHa BoOiS.
KakTo ce nogyepTtaBa 1 BbB BTOPOTO M3pe-
yeHme Ha un.130, an.4 ot 331, cTokaTa e
nycHaTa B obpallleHune, KoraTto nponsBoan-
TenaT ce e oceob6oamn ot Hess 406POBOJHO.
Bbnpekn ToBa NpOU3BOAUTENAT HE MOXe Aa
ce ocBoboan OT OTFOBOPHOCT, AOPWU KOraTo
JOoKaxe, ye e crnasui BCUYKU CbLLECTBYBa-
WK crtanHgapt 3a 6e3onacHocT. Bwarap-
CKMAT 3aKoHoAaTeN WU3PUYHO € U3KJIKYMN
nonobHO Bb3paxeHue B 4un.133, an.2 ot
33M1. BbnpocHaTa pa3nopenba npeasmxaa,
ye MpomM3BOAUTENAT € OTroBOpeH 3a Bpe-
AuTe, NpuUYnHEeHU OT AedekTa Ha CToka-
Ta, AOpW M KOraTo T8 e npom3BeaeHa npu
Ccna3BaHe Ha CblleCTBYyBallMTe CTaHAapTu
n nobpu npakTuku. M HaucTuHa, noaobHo
Bb3paxeHue 6n 61Mno no-61mM3Ko CBbpP3aHO
C OCHOBaHaTa Ha BMHa OTrOBOPHOCT, OTKOJI-
KOTO C obekTMBHaTa oTroBopHocT. CTokaTta
MoXe Aa e aedeKTHa AopM U aKo Npoms-
BOAMTENAT € Cnaswmn BCUYKM CTaHAapTu
3a 6e30nacHocT 1 f06py NPOU3BOACTBEHMU
NPaKTUKKN. TAXHOTO Crnas3BaHE He W3KJIHY-
Ba HaaM4meTo Ha pedekT camo no cebe
CW, a caMo BMHaTa Ha npoussoauTens. Mo
cxogeH HauumH 4n.402A § 2 (b) ot BTOpOTO
0606LleHMe Ha aMEepMKaHCKOTO AESIMKTHO
npaBoO M3PUYHO MpeaBwxaa, yYe MNpou3Bo-
AVUTeNnsaT oTroBaps A4Opw M KoraTo ,e r10J10-
XKW1 4S1aTa Bb3MOXXHA rpuXKa B rMpomn3BOA-
CTBOTO M rnipogaxxbata Ha CBOsITa CTOKa'.
CnenoBaTteniHO Cna3BaHeTO Ha CTaHAapTuTe
3a 6e30MacHOCT Ha CToKaTa Mo NPUHUKM He
CbCTaBNsiBa Bb3pa)KeHWe, KOeTo MOoXe Aa
6bae NMpoTUBOMNOCTABEHO MO MCK 3a Bpeau,
OCHOBaH Ha 06eKTMBHa OTFrOBOPHOCT.

Kakto npuema m CEC, Hay4dHO-TexHuue-
CKOTO MO3HaHWe no cMucbna Ha 4.7, 6.°a
OT AMpeKTMBaTa He € OrpaHMYeHo A0 KOH-
KpPeTHUTE MNPaKTUKW WU CTaHpapTM 3a 6e3-
OMACHOCT, W3MON3BaHW B WHAYCTPaNHUSA
CeKTop, B KOMTO onepupa NpoM3BOAUTENST.
To BK/KOYBA M Hal-BMCOKOTO HMBO Ha TOBa
NO3HaHMe, AOCTbMHO KbM MOMEHTA, B KOMTO
AaAeHNA NPOAYKT e nycHaT B obpalieHune.
M3non3BaHuSaT B UMTMpaHaTa pasnopenba
TecT e o6eKTUBEH, AOKONIKOTO Ce OTHacs Ao
CbCTOSIHMETO Ha NO3HaHWETO, a He KbM Co-
COB6HOCTTa Ha KOHKPETHWUS MNpom3BoAUTEN
Wan KbM Tasn Ha Apyr Npon3BoOAMTESNT Ha
CTOKa OT CbluMsa BMA Oa OTKpue aedekTa.
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pointed out, the relevant scientific and
technical knowledge must have been ac-
cessible at the time when the product in
question was put into circulation. In that
judgment, the CJEU does not define the
concept of accessibility of the information
enabling the producer to discover the de-
fect as factual findings are within the pow-
ers of national courts. It should, however,
be assumed that the information will be
accessible if it is objectively expressed in
such a way that it is made available to the
public. For example, it could be published
in specialized literature in a widely used
language, announced publicly at a scien-
tific conference or uploaded on an Internet
website, etc. Conversely, although the in-
formation objectively exists, if it has never
been publicly disclosed, it would be inac-
cessible. This would be the case if it was
obtained through a secret research or kept
on a scientist’s personal computer, etc. Of
course, there would be some cases where
the information is objectively available but
the access to it is difficult, for example if it
was published but in a language that is not
so widely spoken. Is the producer obliged
to look for literature in foreign languages
in the relevant scientific or technical field
in order to show due diligence in searching
for information? Assessment of the pro-
ducer’s conduct, which the national courts
are obliged to perform, is typical, as al-
ready metioned above, for the fault-based
liability (negligence). The producer, who
otherwise does not dispute the fact that
his product caused the damage because of
its defectiveness, is relieved of liability be-
cause the lack of knowledge of the defect
cannot be attributed to his fault. This con-
clusion follows from the very text of the
provision of Article 7 (e) of the Directive.
It consists of two distinct parts. The first
one is the knowledge (information) which
is objective in nature. The second is the
discoverability of that knowledge which re-
fers to the producer’s intellectual capacity
to assemble the pieces of the puzzle in or-
der to, in the words of the said provision,
‘enable the existence of the defect to be
discovered'. The mere wording of Article 7
(e) of the Directive, which uses the verb
‘enable’, meaning permit, clearly intro-
duces a subjective element in the evalu-

Bce nak obaue, kakto coun n CEC, oTHOCMK-
MOTO Hay4HO-TEXHWMYECKO MO3HaHue Tpsb-
Ba Aa e buno 4OCTbMHO NO BPEMETO, KOrato
AaaeHnsa npoaykTt e 6mn nycHat B obpauye-
Hue. B umtnpaHoTto pewenme CEC He pedu-
HMpa NOHATUETO 3a AOCTbLMHOCT Ha MHMOP-
MaumsaTa, koaTo 61 gana Ha NpoM3BoAUTENS
Bb3MOXHOCTTa fAa oTkpue pedekTta, Tbi
KaTo (paKTUYECKMUTe YCTaHOBSIBaHMS ca OT
KOMMETEHTHOCTTa Ha HauMOHaNHUTE CbAW-
nvwa. Bbrnpekn ToBa creasa Aa ce npueme,
ye nHdopmaumaTa we 6bae AOCTbMNHA, aKo
e 06eKTUBHO M3pa3eHa Mo TaKbB HAaYMH, Ye
[a e Ha pasnosioxeHne Ha obLecTBEeHOCT-
Ta. Hanpumep, 19 Mmoxe aa 6bae nybnuky-
BaHa B cneumanmsavpaHaTa nutepaTtypa Ha
LUMPOKO M3MN0oN3BaH e3nk, aa 6bvae nybnny-
HO ob6siBeHa Ha Hay4yHa KOHdepeHuus, Ka-
yeHa B MHTEpPHET canT u T.H. N obpaTHo,
oopu 1 nHpopmaumnsaTa o6eKTMBHO Aa Cb-
LLlecTBYBa, @Ko TS HMKOra He e 6bmna ny6-
JIMYHO OnoBecTeHa, To Ta 6u 6buna Henoc-
TbnHa. TakbB LWe e C/Iy4YyasaT, ako Ta e 6una
nosly4yeHa 4ypes CeKpeTHO Npoy4yBaHe Uan e
naseHa Ha JIMYHUSA KOMMIOTbP Ha KOHKpe-
TeH y4yeH u T.H. Pa3bupa ce, we nma u cny-
yau, B KOUTO MH@OpMaLmsiTa 06EKTUBHO €
AOCTbMHA, HO AOCTLMbT A0 Hes e 3aTpya-
HeH, HanpuMep KoraTo e 6muna nybamkyBaH,
HO Ha e3MK, KOMTO He ce Nosi3Ba LUMPOKO.
OnbXeH nu e npou3BoAMTENAT Aa Tbpcu
nuTepaTypa Ha 4yXAu e3UUM B CbOTBETHA-
Ta Hay4YHO-TexHM4Yecka obnacT, 3a Aa noka-
Ke, ve e MOoJIOXWUN Ab/HKMMaTa rpuxa npm
n3anpBaHeTo Ha MHdopmaumaTa? MNpeueH-
KaTa Ha noBeAeHWETO Ha Npom3BoAUTENS,
KOSITO HaUMOHaNHUTE CbAMNMLLA Ca ATbX-
HM Oa M3BbPLAT € TUMNUYHA, KakKTo Beue
belwe cnomeHaTo MoO-rope, 3a OCHOBaHaTa
Ha BWHa OTroBOpPHOCT. [lpom3BoAUTENSAT,
KOMTO MHa4ye He comnpoBa daKTa, Ye CToKa-
Ta My e npuvunHwuia BpeaaTta nopagu CBoS
nedekT, ce ocBoboxxgaBa OT OTFrOBOPHOCT
nopaauv ToBa, Yye nuncaTa Ha 3HaHwWe 3a ae-
deKkTa He MOXe Aa My ce BMEHM BbB BUHA.
To3un n3BoA cneaBa OT CaMUs TEKCT Ha pas-
nopeabata Ha un.7, 6.°4" oT AMpekTnBaTa.
Ts ce cbCTOM OT ABe OTAENHM YacTu. NbpBa-
Ta € Nno3HaHueTo (MHdopMauusTa), KOeTo e
cybeKTMBHO NO CBOETO ecTecTBo. BTopaTa e
,OTKpMBaeMOoCTTa" Ha ToBa MO3HaHMe U TS
Ce OTHacs A0 MHTesNeKTyasiHaTa CnocobHoCT
Ha npousBoauTenss ga cbbepe napyertaTta
OT NMb3esa, KoeTo, No AyMUTE Ha Ta3u pas-
nopeaba, Wwe NO3BOAN YyCTAaHOBSIBAHETO Ha
pedekrta. Camata popMynnpoBKa Ha 4.7,
6."a" OoT AupekTMBaTa, KOSTO M3MO3Ba
rnarona ,no3sossiBaM", 04EBMAHO BbBEXAA
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ation of the development risk defence.
From this point of view, the development
risk defence resembles the state-of-the-
art defence a lot. However, the latter, as
we have already seen, is not a defence at
all under the Bulgarian law in strict liability
cases.

III1. Conclusions

The policy behind the imposition of strict
liability for damages caused by defective
products is to relieve the consumer of the
burden of proving that the producer did
not meet a certain standard of care in the
production process. In the modern world,
the production of goods is often too com-
plicated for the average consumer to fully
understand, let alone prove the producer’s
fault. Allowing the latter to be relieved of
liability by proving that he did not know
and could not have known the defect seri-
ously compromises consumers’ protection.
The introduction of the development risk
defence distorts the coherence of the insti-
tution of strict liability. As the Explanatory
Report to the Council of Europe’s Conven-
tion correctly noted, innovations should
not come at the cost of turning consumers
into “guinea-pigs”. De lege ferenda Bul-
garia should take advantage of the oppor-
tunity under Article 15 § 1 (b) of the Di-
rective, providing in its legislation that the
producer shall be liable even if he proves
that the state of scientific and technical
knowledge at the time when he put the
product into circulation was not such as
to enable the existence of a defect to be
discovered.

cy6eKkTUBEH efneMeHT Mpu npeueHkaTa Ha
Bb3paXXeHMEeTOo 3a pucka oT passutmneto. OT
Tasu rnegHa Tovka, TOBa Bb3paXKeHue cui-
HO HarMoMHS1 Ha Bb3PAXXEHUETO, CBbP3aHO C
TBbPAEHMS 32 NPOM3BOACTBOTO Ha CTOKaTa
Nno Hal-CbBpeMeHHUTe CcTaHaapTu. Kak-
To obaye Beye BMAAXME, MOCNEAHOTO He e
M3KKYBALLO OTFOBOPHOCTTa 06CTOATENCTBO
no 6bArapckMsa 3aKoH B [iena, CBbpP3aHu C
06eKT1BHa OTrOBOPHOCT.

III. 3aknouyeHue

MpeaTta, KOSATO CTOM 3aj HanaraHeTo Ha
06eKTMBHa OTroBOPHOCT 3a Bpeau, npu-
UMHEHM OT AedeKTHUTe CTokM e ga bbae
obnekyeH noTpebuTtenat oT TexecTTa Aa
[OKa3Ba, 4Ye Npou3BOAUTENAT He cnassa
onpeaeneH CTaHAapT Ha Ab/HKMMaTa rpuxa
B MpPOM3BOACTBEHMS npouec. B cbBpeMeH-
HUS CBSAT MPON3BOACTBOTO Ha COTKM YecCTo e
TBbpAE CMOXHO, 3a Aa 6bae HanbMHO pas-
6paHo oT cpeaHus notpebuTten, a KakBo OC-
TaBa 3a A0KA3BaHETO Ha BMHATa Ha Npous-
BoaAnTENS. [la ce No3BONM NOCEeAHUAT Aa ce
ocsoboxzgaBa OT OTFOBOPHOCT MOCPeACTBOM
[OKa3BaHe, Ye He e 3HaeNn U He e MOoIrb/ Aa
3Hae 3a gedeKTa CepmMo3HO HaKbpHsIBa 3a-
wuTaTta Ha notpebutennte. BbBexaaHeTo
Ha Bb3pPaXe€HMETO 3a pMUCKa OT Pa3BUTUETO
HapyllaBa nocsiefoBaTe/IHOCTTA Ha MHCTU-
TyTa Ha obekTmBHaTa OTroBOpHOCT. KakTo
npaBuWJ/IHO ce oTbens3Ba u B 06iCHUTENHUS
noknaa kKbM KoHBeHUMATa Ha CbBeTa Ha
EBpona, nHoBauumMTe He creiBa Aa ca 3a
CMeTKa Ha npeBpbllaHe Ha notpebutenurte
B ,MOpPCKW CBMHYeTA". De lege ferenda bbn-
rapus cneasa Aa ce Bb3Mosi3Ba OT Bb3MOX-
HocTTa no un.15, § 1, 6."6" ot aMpekTMBaTa
KaTo nMpeaBuan B CBOETO 3aKOHOAATESNCTBO,
ye Mpom3BOAUTENNAT OTroBaps AOPU U KO-
rato AOKaXe, ye CbCTOSIHMETO Ha Hay4dHo-
TEXHUYECKOTO MO3HaHME KbM MOMEHTaA Ha
nyckaHe Ha cTokaTa B obpaueHune He e
No3B0oJISiBanNo yCTaHOBSIBAHETO Ha AedekTa.
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